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ASSEMBLY BILL 946 SECTION 1

SECTION 1. 885.14 of the statutes is created to reaci:

885.14 Disclosure of news person or news media sources, news, and
information. (1) In this section:

(a) “News media” means any business or organization that, by means of print,
broadcast, photographic, mechanical, electronic, or other medium, disseminates
news or information to the public, including a newspaper, magazine, or other
periodical; book publisher; news agency; wire service; radio or television station or
network; cable or satellite network, service or carrier; or audio or audiovisual
production company; and a parent, subsidiary, division, or afﬁliaté of any of these
businesses or organizations.

(b) “News person” means any person who is or has been engaged in gathering,
receiving, preparing, or disseminating news or information to the public for a news
media, including any person supervising or assisting the person in gathering,
receiving, preparing, or disseminating news or information to the public for a news
media.

(2) Except as provided in sub. (3), no person having the power to issue a
subpoena may issue a subpoena compelling a news person or news media to testify
about or produce or disclose any of the following:

(@) The identity of a confidential source of any news or information.

(b) Any information that would tend to identify the confidential source of any
news or information.

() Any news or information obtained or prepared in confidence by a news
person or news media in gathering, receiving, or preparing news or information for

potential dissemination to the public.
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1 (d) d news/&information, orfidentity of any source of any news or information )
2 that is not described in par. (a), (b), or (c) and that is obtained or prepared by a news
3 person or news media in its capacity in gathering, receiving, or preparing news or
4 information for potential dissemination to the public.
5 nemcof- ) (3) (a) Subject to par. (b), a circuit court may issue a subpoena compelling a
6 news person or news media to disclose news, information, OT{ientity of a source of
7 any news or information, described in sub. (2) (d), if the court finds, after notice to
8 | and an opportunity to be heard by the news person or news media, that the person
9 requesting the subpoena established one of the following by clear and convincing
10 evidence:
11 1. In a criminal investigation or prosecution, except as provided under sub. (4)
12 (c), based on information obtained from a person other than from that news person
13 or news media that there are reasonable grounds to believe that a crime has occurred.
14 2. In a civil action or proceeding, based on information obtained from a person
15 other than from that news person or news media that there appears, on the face of
16 the complaint, to be a cause of action.
17 (b) A circuit court may issue a subpoena compelling a news person or news
18 media to disclose the news, information, or identity of a source of any news or
19 information, under par. (a), only if all of the following apply:
20 1. The news, information, or identity of the source of any news or information
21 is highly material and relevant to the investigation, prosecution, action, or

22 proceeding.

23 2. The news, information, or identity of the source of any news or information
24 is critical or necessary to the maintenance of a party’s claim, defense, or proof of an

25 issue material to the investigation, prosecution, action, or proceeding.
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1 3. The news, information, or identity of the source of any news or information
2 is not obtainable from any alternative source for the investigation, prosecution,
3 action, or proceeding.
4 4. There is an overriding public interest in the disclosure of the news,
5 information, or identity of the source of any news or information. ‘
yecked o
6 (4) (2) The prohibition under sub. (2) applies to a subpoena reguested-by a 3rd
7 party that seeks records, information, or other communications relating to a
N
s %,i
( ;oo busmess transaction between the 3rd party and the news person or news media if "Rt/
S s~ Purpoa
9 - “that subpoena mag,bdlscover the identity of a source or obtain news or mformatlon 9{:
10 V #em—ém&s—-pma—er—-&ewmcdm— &S%Lﬁé L o SWL C3>
anyone Secks s
11 (b) Whenever subpoena #hatseeks records, information,
12 or other communications relating to a business transaction between the 3rd party
13 and the news person or news media, the news person or news media shall be given
14 reasonable and timely advance notice of the request and an opportunity to be heard
15 before a circuit court before the subpoena is issued. The circuit court may allow

pourtty Seebinv rm‘.
16 issuance of a subpoena under this subsect1w1f the Gfd-pa-rty estabhshes tha

17 all of the cendmens spg;gﬁed in sub. (3) (b) 1. to 3. are met
‘e o

18 (c) If the subpoena ?eq-uesfee}-by\&ao?»rd party is in connection with a criminal
19 investigation in which the news person or news media is the subject, and advance
20 notice under this paragraph would pose a clear and substantial threat to the
21 integrity of the investigation, the government agency in charge of the investigation
22 shall certify that threat to the circuit court when requesting the issuance of the
23 subpoena. The circuit court may order that a subpoena requested under this
24 paragraph be issued without giving the news person or news media advance notice

25 of the request for a subpoena and the opportunity to be heard if the court determines
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SECTION 1. COMPELLED DISCLOSURE PROHIBITED.

Except as provided in Section 2, no judicial, legislative, administrative, or other bo
with-the power to issue a subpoena or other compulsory process may compel th¢ news
g”ﬁiedi}t,b testify, produce or otherwise disclose:
N

(a) the confidential source of any news or information or any information that would
tend to identify the confidential source, or any news or information obtained or
prepared in confidence by the news media in its capacity in gathering, receiving

;L or processing news or information for potential communication to the public,
including, but not limited to, any notes, drafts, outtakes, photographs, video or
sound tapes, film or other data of whatever sort in any medium now known or
hereafter devised; or

(b) any source, news or information not otherwise described in Section 1(a) obtained

" or prepared by the news media in its capacity in gathering, receiving or processing
news or information for potential communication to the public, including, but not
limited to, any notes, drafts, outtakes, photographs, video or sound tapes, film or
other data of whatever sort in any medium now known or hereafter devised.

SECTION 2. CONDITIONS FOR COMPELLED DISCLOSURE.

A court may compel disclosure of the identity of a source, news or information described
/—in Section 1(b) if the court finds, after notice to and an opportunity to be heard by the
news media, that the party seeking the identity of such source or such news or

information established by clear and convincing evidence —

(a). in a criminal investigation or prosecution, based on information obtained from
/ other than the news media, that there are reasonable grounds to believe that a
crime has occurred; or
_ (b) inacivil action or proceeding, based on information obtained from other than the
7 news media, that there is a prima facie cause of action; and
(c) in all matters, whether criminal or civil, that:

7 (1) the identity of the source or the news or information is highly material and
relevant; ,,

(2) the identity of the source or the news or information is critical or
necessary to the maintenance of a party’s claim, defense or proof of an
issue material thereto;

i (3) the identity of the source or the news or information is not obtainable from

any alternative source; and
(4) there is an overriding public interest in the disclosure.

SECTION 3. COMPELLED DISCLOSURE FROM THIRD PARTIES.

The protection from compelled disclosure contained in Section 1 shall also apply to any
subpoena issued to, or other compulsory process against, a third party that seeks records,
information or other communications relating to business transactions between such third




party and the news media for the purpose of discovering the identity of a source or
obtaining news or information described in Section 1. Whenever a subpoena is issued to,
or other compulsory process is initiated against, a third party that seeks records,
information or other communications on business transactions with the news media, the
affected news media shall be given reasonable and timely notice of the subpoena or
compulsory process before it is executed or initiated, as the case may be, and an
opportunity to be heard. In the event that the subpoena to, or other compulsory process
against, the third party is in connection with a criminal investigation in which the news
media is the express target, and advance notice as provided in this section would pose a
clear and substantial threat to the integrity of the investigation, the governmental
authority shall so certify to such a threat in court and notification of the subpoena or
compulsory process shall be given to the affected news media as soon thereafter as it is
determined that such notification will no longer pose a clear and substantial threat to the
integrity of the investigation.

SECTION 4. NON-WAIVER.

Publication or dissemination by the news media of news or information described in
Section 1, or a portion thereof, shall not constitute a waiver of the protection from
compelled disclosure that is contained in Section 1.

SECTION 5. INADMISSIBILITY.

The source of any news or information or any news or information obtained in violation
of the provisions hereunder shall be inadmissible in any action, proceeding, or hearing
before any judicial, legislative, administrative or other body.

SECTION 6. DEFINITIONS.'

The term “news media” means:

(a) any newspaper, magazine or other periodical, book publisher, news agency, wire
service, radio or television station or network, cable or satellite or other
transmission system or carrier, or channel or programming service for such
station, network, system or carrier, or audio or audiovisual production company
that disseminates news or information to the public by any means, including, but
not limited to, print, broadcast, photographic, mechanical, electronic or other
means now known or hereafter devised;

(b) any person or entity who is or has been engaged in gathering, preparing or
disseminating news or information to the public for any of the entities listed in
subsection (a) above or any other person supervising or assisting such a person or
entity with gathering, preparing or disseminating news or information; or

(c) any parent, subsidiary, division or affiliate of the entities listed in subsections (&)
or (b) above to the extent the subpoena or other compulsory process seeks the
identity of a source or the news or information described in Section 1.

! We recommend that you review the law in your state to see if any of the terms listed in the definition of
“news media” have prescribed meanings under the laws of your state.




9 14 2AaB P4
2007 - 2008 LEGISLATURE LRB-82¥78e__

- Ay Mef%@?w g
2 \¥ D -Neto A
a

2007 ASSEMBLY BILL 946,

rék

;{jg

[ March+11, 2008 - Introduced by Representatives PARISI, ZEPNICK, BOYLE, §

POPE—-R@BERTS MASON, BERCEAU, A. WILLIAMS' aﬁdWSHERIDKN,\VCOSPOIlSOred by f
| Senators LEHMAM RISSER and MIEiElg Referred to Committee on Judiciary %
% and Ethics. o, A SI—

/{QM’

Analysis by the Legislative Reference Bureau

Under the Supreme Court’s imterpretation of article I, Section 3; of tﬁgx
- Wisconsin Constitution, prohibiting any law that restrains the hberty of the press, 3\
 a member. of a news medla such as a reporter has a qualified prwﬂege to refuse to |
disclose sour%segf 1nformat1on received in confidence. The privilege is qualified
because the reporf”er%glay be required to reveal the‘source if proof is presented |
showing that the source Iﬁa.% have information- that is competent, relevant, material,
and favorable to the requester ‘and Q)cyhat there are no other reasonable and adequate
. alternative sources for the information.. The Supreme Court has held that the value
' of freedom of the press must be balanced. agamst the societal values favoring
i disclosure, which requ:tres a review of the facts in- each case to determine whether to
allow a reporter to-refuse to disclose a confidential so*erce
This bﬂl creates a statutory prohibition against any person, mcludmg a judge,
from 1ssumg a subpoena to compel a person or business engaged in gathering or
disseminating news or information to the public (news media) to ’ﬁestlfy about or
disclose any of the following:
1. The identity of, or information that would tend to identify, a conﬁdenmal
source.
2. Any news or information obtained in confidence by news media in gathering
and preparing news or information for the public.

(.
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f/gm;;ny news, information, or identity of any source of news or 1nf0rmat10n
é)ther than those listed in items 1. or 2., above, that is obtained in gathering Ol"g
@reparmg news or information for the pubhc
The bill provides exceptions to the prohibition. Under the bill, a person mayé
/request a c1rc1r1’f‘§%&%it to compel the news media to prov1de the news, information,
J ; or identity describedin item 3., above. The bill requires the circuit court to have a
hearmg on the request, If there is a criminal mvestlgatlon or-prosecution ongomg,;
% | the requester must establish by clear and convincing ev1dence based on information
sfrom a person other than . the news media, that there are reasonable grounds tg
beheve that a crime occurr&d In a civil matter, the bﬂl requires the requester to,
’oased on information from a%grson other than the news media, establish that ther?
; ' is a cause of action. Y /
Under the bill, if the reque§‘ter meets the burden of proof regarding the crlmmal
or civil action, the circuit courtimay compel the news media to provide newg,
{ information, or an identity descmbed in 1tem 3., above, only if all of the follownig
apply N /
1. The news, information, or 1deﬁst1ty is hlghly material and relevant.
2. The news, information, or 1dent1t3<g§fis critical or necessary to the maintenance
of a party’s claim, defense, or proof of an'material issue.
; 3. The news, information, or 1deﬁt1tyls not obtainable from any alternative
' source. N,
4. There is an overndmg pubhc 1nteréet in the disclosure of the news,
information, or identity. .
The blll also prohibits the i 1ssuance ofa subpoena requested by a third party who
" is seeking records, 1nformat1cm or other commumcatlons relating to a business
. transaction between the t}nréf party and the news medla The prohibition applies if
the identity of a source or rews or information may be dlscovered as a result of the
subpoena The court mz‘iy issue the subpoena after a hearlng if the third party
establishes that the nevas information, or identity is highly materlal and relevant,
critical or necessaryf ‘for the third party’s claim, and not ob%amable from other
sources.
Under the Jmll if there is a criminal investigation of a news medla the court
\may issue a ;ﬁf}poena compellmg the news media to reveal records, mformatlon or
other comniunications without giving the news media notice of the ree;uest for the
%ubpoena or an opportunity for a hearing before the subpoena is issued. “The court
may issue a subpoena in this situation only if the prosecution shows that prowdmg
the news media notice and an opportunity to be heard would pose a cleér angi
sfhbstantlal threat to the integrity of the criminal investigation. N
: Under the bill, the news, information, or identity of a confidential source tﬁét
;s obtained in violation of the prohlbltlon is inadmissible in any judicial, legislative,

or-adminis brative proceed ,n‘:,o,_m‘;__“f,vg_g ; §§d§ Qﬁ}éﬁ
K

E
£
%
é
§
3
%

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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1 SECTION 1. 885,14 of the statutes is created to read:
@ 885.14 Disclosure 5 news person aM1m- sou

(1);\111 this sectiox@j,; N nuns parser P meamn @’*“é’{“ 2
: Yhe Followuna f;

5 business or organization that, by means of print,

5 broadcast, photographic, mechanical, electronic, or other medium, disseminates
6 news or information to the public, inciuding a newspaper, magazine, or other
7 periodical; book publisher; news agency; wire service; radio or television station or

network; cable or satellite network, service,or carrier; or audio or audiovisual
- i

9 production company; and a parent, subsidiary, division, or affiliate of any of these
10 businesses or organizations.
@ (b) ¢ News pevson”daeans any person who is or has been engaged in gathering,
Lids

J
Ouvy 2Nt
@' receiving, prepamng, or disseminating news or information to the public for epews. .
dppwled U OOug (6o
s, s including any person supervising or assisting the person in gathering,

Suoh
@ receiving, preparing, or disseminatinginews or information €6 the public for-a-news>—

s
as @3¢@?sgw@§ ISSUED TO NEWS 4&92@5@“ (@fw%g@%m@

&5 7

@3 (Z)IExcept as provided in 3,@4‘”

o

S‘g‘auu having the power to issue a

@ subpoena may issue a subpoena compelling a news person fr' Wows medid to testify
18 about or produce or disclose any of the following:
@ 4 The identity of a confidential source of any news or information.

/é’bﬁ o0 @?}}Any information that would tend to identify the confidential source of any

21 news or information.

/6:2:3 2 Any news or information obtained or prepared in confidence by a news

edidin gathering, receiving, or preparing news or information for

€z2

24 potential dissemination to the public.



2007 — 2008 Legislat (4= LRB-3247/3
o ceisiatre N~ RPN:jld:pg

' ASSEMBLY BILL 946 SECTION 1

Any
40 é @{ivs, information, or identity of any source of any news or information
' SWode Loa st D6 . _
that is not described in)pafcay by 0r(e) and th_gtl is obtained or prepared by a news
= o raund Rersenrs

erson grrmewsSInedia inéca acity in gathering, receiving, or preparing news or
a1 The WS ARG i

232
4
f\ (3)a bject to par. £, acircuit court may%\issue a subpoena-eorpelling

information for potential dissemination to the public>
A 3 - 10 LompET
A
6 erson gtvnewsmédia toldisclosenews, information, or identity'ef a source of
/ 7 any news,or information, described in-sub.(2) (d), if the court.finds, after notice to

and an opportunity to be by the news persqn or news mediajthat thep erson

|
9 % requesting the subpoena established one of the following by clear and convincin N/

&,
b) A circuit court may issue a subpoena €61

(17 ~

@ cHigdia t/wdisclgg.e@W‘f@mﬁtigmr" ntity of-a_se )
formatien) under parj%ly if all of the following nggg )

@} 1. The news, information, or identity of the source &f ar

22 proceeding.
@ 2. The news, information, or identity of the source ¢ ~inforriat, ) |
@ is critical or necessary to the maintenance of a party’s claim, defense, ox proefe an

25 issue material to the investigation, prosecution, action, or proceeding.
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3. The news, information, or identity of the source éf any-news er informationy

is not obtainable from any alternative source for the investigation, prosecution,

action, or proceeding.

4. There is an overriding public interest in the disclosure of the news,

information, or identity of the source @%ﬁwfﬁwmﬁ)rnm%

s or mformatloj

s \S“

%
%‘%

"%

the news person Emes\med@a

uviter por- (b)

g h&would pose a cleanand sub
Porson, ﬁgm%* '

of the w@%}’%@%
is the sub.]eclz and advance {¢s,, |

Sy
%,

subpoepa. The circuit court may order\%ff}m@j: a subpoena reque§%@§

o S
f the request for a subpoena amdgzﬁa opportunity to be heard if the court determineg

e,

paragraph be issued without giving the news per:‘%n orwewsmedia advance notice
0
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1 the] rowdlng that notice and opportumty would pose a clear and substantlal hrea o
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2 ;‘f to the mte ity of the criminal investigation. ""Ehe' OV darente hagency shall notify g\

14
i
I

3 % the news person erfviiews-media of the subpoena as-soon as possible-after.the %
4 1cat10n no longer poses a clear and . §
5 $ NS 53"?} Waeyme.
| 6 5 eW p sOn’S e ' ‘ wedin'sspublies hon, of ews oF |
7 Kfinfor atiop escr ed in s b (2) a) 1) does ot con tltute % w ver o '
] 7N L wd ),
8 \pro l from compelled disclosure under sub 2) )

) news, mfonnatmxd@edentlty of a source of any News or in. Brmation
[ Qg
@ oétamed in v1olat10n of this sectiong®{inadmissible for any purpose in any judicial,

egislative, or administrative action, proceeding, or hearing.
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o ?Wm%@ (b) Procedure before courts. 45 Subject to par. (¢), a circuit court may issue a

e
anal’ prelim 5 subpoena to compel a news person to testify about or disclose or produce any news,

@ informatiort,}\or identity of any source as specified in par. (a) 4. if the court finds, after

7 notice to and an opportunity to be heard by the news person that the person
8 requesting the subpoena established, based on information obtain from a person
9 other than the news person, one of the following by clear and convincing evidence:
10 Insert 6-8
@ (3) SUBPOENAS ISSUED TO PERSONS OTHER THAN NEWS PERSONS. ;f: (a) Prohibition.,
12 Except as provided in par. (b), no person having the power to issue a subpoena may
13 issue a subpoena to compel a party other than a news person to testify about or
14 produce or disclose, information, records, or comtions relating to a business
: @ transaction between that person and the fiew er?:wi the purpose of the subpoena

16/  is to discover any of the items listed in ggub. 2{2) (a) 1. to 4. 5}‘)

17 (b) Procedure before courts. A circuit court may issue a subpoena requested by
18 a district attorney or attorney general in a criminal investigation or prosecution or
19 a civil action or proceeding to compel a person other than a news person to testify

par. (a), only if all of the following apply:

- @
@ about orgproduce or disclose information, records, or communications as specified in
21
/ g@ 1. The courtg@vesﬁeasonable and timely notice to the person and the news

23 person and holds a hearing on the issue, except as provided in par. (c).
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a. The information, records, or communications are highly ¢rakerigl and
2 . (uyestigation
1y, prosecution, action, or proceeding.

relevant fo/to the prosecuti
b. The information, records, or communications are necessary to the
maintenance of a party’s claim, defense, or proof of an issue material to the

de {1 NVestiqathon
¥ prosecution, action, or proceeding.

c. The information, records, or communications are not obtainable from any
alternative source available to thew action, or proceeding.

(¢) Procedure; news person as subject. In a criminal investigation in which the
news person is the subjeche investigation,ii?the district attorney or attorney
general requesting a subpoena under par. (b)z believes that advance notice to the
news person would pose a clear and substantial threat to the integrity of the
investigation, the district attorney or attorney general shall certify that threat to the
circuit court when requesting the subpoena. The circuit court may order that the
subpoena be issued without giving the news person advance notice of the request‘gr/
an opportunity to be heard if the court determines that the threat exists. The district

attorney or attorney general shall notify the news person of the existence of the

19

21
22
23

subpoena as soon as possible after the district attorney or attorney general
determines that notification to the news person no longer poses such a threat.

4) DISTRIBUTIOI«%A disclosure to another person or dissemination to the public
of news, information, or the identity of a source as described in sub. (2) (a) 1. to 4. by

a news person does not constitute a waiver of the protection from compelled

disclosure under sub. (2) or (3).
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This is a major redraft of 2007 Assembly Bill 946. I found this redraft necessary to
improve the bill’s organization, and to make the language clearer and more consistent.
Please review carefully to make sure I have not inadvertently strayed from the intent

of the bill.

/

§885.14(2) applies

to subpoenas issued directly to the news persons and that s. 885.14 (3) applies to other ¢
_persons. Note that in s. 885.14 (2) the items sought are described as the®identity of

Ysources’s “news); and “informationgy In s. 885.14 (3) the items sought are
“information;, “records’s and “communications, None of these terms is defined, but
each term under the statutory rules of construction would be interpreted by courts to

> mean something different.& left this dichotomy in the draft so that you could consider
it, and let me know if you want any changes. 16 &

In an effort to eliminate redundancy, I consolidated the definition of “news persons” to
include the concept of “news medig); I used “news person” as'the defined term instead
of “news media” because it works better with articles (@D7@n)the) and can be used

easily in the singular as well as the plural. - g}, a o
~ Note that the burden of proof for a subpoena under s. 885.14 (2),(against a news pefson) Ve
> is“clear and convincing evidence” for both criminal and civil proceedin bsenéé any

specific language, I think in civil proceedings it would be by a preponderance of the

evidence and in criminal proceeding probable cause would be necessary. See s. 968. 135

“Preponderance of the evidence” is a lesser burden than “clear and convincing . =
> evidence”; “probable cause” is greater. f” Also, note thatgection’885.14 (3) (against 3rd &

persons) does not contain any specific burden of proof so the regular applicable burden

probably would apply depending on the type of proceeding. Let me know if you want

any changes.

Note that I changed “government agency” in the provisions under s. 885.14 (3) to /T/%;\
district attorneys and attorney generals since I believe they are the only persons;would WY
appear in court in a criminal investigation. add hyphen

Note that in s. 885.14 (4) I expanded the crossjreference to include the protections from
> disclosure under both s. 885.14 (2) and (3).}/

Mary Gibson-Glass
Senior Legislative Attorney
Phone: (608) 267-3215
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March 5, 2009

This is a major redraft of 2007 Assembly Bill 946. I found this redraft necessary to
improve the bill’s organization, and to make the language clearer and more consistent.
Please review carefully to make sure I have not inadvertently strayed from the intent
of the bill.

I have reorganized this bill and have used titles to make it clear that s. 885.14 (2)
applies to subpoenas issued directly to the news persons and that s. 885.14 (3) applies
to other persons. Note that in s. 885.14 (2) the items sought are described as the
identity of “sources” and “news” and “information.” In s. 885.14 (3) the items sought
are “information,” “records,” and “communications.” None of these terms is defined,
but each term under the statutory rules of construction would be interpreted by courts
to mean something different. I left this dichotomy in the draft so that you could
consider it, and let me know if you want any changes.

In an effort to eliminate redundancy, I consolidated the definition of “news persons” to
include the concept of “news media.” I used “news person” as the defined term instead
of “news media” becauise it works better with articles (a or the) and can be used easily
in the singular as well as the plural.

Note that the burden of proof for a subpoena under s. 885.14 (2) (against a news person)
is “clear and convincing evidence” for both criminal and civil proceedings. Absent any
specific language, I think in civil proceedings it would be by a preponderance of the
evidence and in criminal proceeding probable cause would be necessary. See s.
968.135. “Preponderance of the evidence” is a lesser burden than “clear and convincing

persons) does not contain any specific burden of proof so the regular applicable burden
probably would apply depending on the type of proceeding. Let me know if you want
any changes.

Note that I changed “government agency” in the provisions under s. 885.14 (3) to
district attorneys and attorney generals since I believe they are the only persons who
would appear in court in a criminal investigation.

Notethatins. 885.14 (4) I expanded the cross-reference to include the protections from
disclosure under both s. 885.14 (2) and (3).

Mary Gibson-Glass
Senior Legislative Attorney
Phone: (608) 267-3215
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2 information gathered by news persons.

) Analysis by the Legislative Reference Bureau
is.is-a preliminary draft. An analysis will be provided in a later version. -

o s

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 885.14 of the statutes is created to read:

885.14 Disclosure of information and sources by news person. (1)
DEFINITION. In this section, “news person” means any of the following:

(a) Any business or organization that, by means of print, broadcast,
photographic, mechanical, electronic, or other medium, disseminates news or

information to the public, including a newspaper, magazine, or other periodical; book

O e 3 O O k=W

publisher; news agency; wire service; radio or television station or network; cable or

10 satellite network, service, or carrier; or audio or audiovisual production company;
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SECTION 1
and a parent, subsidiary, division, or affiliate of any of these businesses or
organizations.

(b) Any person who is or has been engaged in gathering, receiving, preparing,
or disseminating news or information to the public for an entity described in par. (a),
including any person supervising or assisting the person in gathering, receiving,
preparing, or disseminating such news or information.

(2) SUBPOENAS ISSUED TO NEWS PERSON. (a) Prohibition. Except as provided in
par. (b), no person having the power to issue a subpoena may issue a subpoena
compelling a news person to testify about or produce or disclose any of the following:

1. The identity of a confidential source of any news or information.

2. Any information that would tend to identify the confidential source of any
news or information.

3. Any news or information obtained or prepared in confidence by a news
person in gathering, receiving, or preparing news or information for potential
dissemination to the public.

4. Any news, information, or identity of any source of any news or information

that is not described in subd. 1., 2., or 3. and that is obtained or prepared by a news

person in the news person’s capacity in gathering, receiving, or preparing news or
information for potential dissemination to the public.

(b) Procedure before courts. Subject to par. (c), a circuit court may issue a
subpoena to compel a news person to testify about or disclose or produce any news,
information, or identity of any source as specified in par. (a) 4. if the court finds, after
notice to and an opportunity to be heard by the news person that the person
requesting the subpoena established, based on information obtain from a person

other than the news person, one of the following by clear and convincing evidence:
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SECTION 1

1. In a criminal prosecution or investigation that there are reasonable grounds
to believe that a crime has occurred.

2. In a civil action or proceeding that the complaint states a claim upon which
relief may be granted.

(¢) A circuit court may issue a subpoena under par. (b) only if all of the following
conditions are met:

1. The news, information, or identity of the source is highly relevant to the
investigation, prosecution, action, or proceeding.

2. The news, information, or identity of the source is critical or necessary to the
maintenance of a party’s claim, defense, or to the proof of an issue material to the
investigation, prosecution, action, or proceeding.

3. The news, information, or identity of the source is not obtainable from any
alternative source for the investigation, prosecution, action, or proceeding.

4. 'There is an overriding public interest in the disclosure of the news,
information, or identity of the source.

(3) SUBPOENAS ISSUED TO PERSONS OTHER THAN NEWS PERSONS. (a) Prohibition.
Except-as provided in par. (b), no person having the power to issue a subpoena may
issue a subpoena to compel a party other than a news person to testify about or
produce or disclose, information, records, or communications relating to a business
transaction between that person and the news person if the purpose of the subpoena
is to discover any of the items listed in sub. (2) (a) 1. to 4.

(b) Procedure before courts. A circuit court may issue a subpoena requested by
a district attorney or attorney general in a criminal investigation or prosecution or

a civil action or proceeding to compel a person other than a news person to testify
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SECTION 1
about or produce or disclose information, records, or communications as specified in
par. (a), only if all of the following apply:

1. The court gives reasonable and timely notice to the person and the news
person and holds a hearing on the issue, except as provided in par. (c).

2. The court finds that all of the following conditions are met:

a. The information, records, or communications are highly relevant to the
investigation, prosecution, action, or proceeding.

b. The information, records, or communications are necessary to the
maintenance of a party’s claim, defense, or proof of an issue material to the
investigation, prosecution, action, or proceeding.

c. The information, records, or communications are not obtainable from any
alternative source available to the investigation, prosecution, action, or proceeding.

(¢) Procedure; news person as subject. In a criminal investigation in which the
news person is the subject of the investigation, if the district attorney or attorney
general requesting a subpoena under par. (b) believes that advance notice to the news
person would pose a clear and substantial threat to the integrity of the investigation,

the district attorney or attorney general shall certify that threat to the circuit court

when requesting the subpoena. The circuit court may order that the subpoena be
issued without giving the news person advance notice of the request or an
opportunity to be heard if the court determines that the threat exists. The district
attorney or attorney general shall notify the news person of the existence of the
subpoena as soon as possible after the district attorney or attorney general
determines that notification to the news person no longer poses such a threat.

(4) DiSTRIBUTION. A disclosure to another person or dissemination to the public

of news, information, or the identity of a source as described in sub. (2) (a) 1. to 4. by
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1 a news person does not constitute a waiver of the protection from compelled

disclosure under sub. (2) or (3).

(5) INADMISSIBILITY. Any news, information, records, communications, or the
identity of a source of any news or information obtained in violation of this section
are inadmissible for any purpose in any judicial, legislative, or administrative action,

proceeding, or hearing.

< O Ot B W N

(END)
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Under the Supreme Court’s interpretation of article I, section 3, of the
Wisconsin Constitution, which prohibits any law that restrains the liberty of the
press, a member of a news media has a qualified privilege to refuse to disclose sources
of information received in confidence. The privilege is qualified because the reporter
may be required to reveal the source if proof is presented showing that the source
may have information that is competent, relevant, material, and favorable to the
requester and that there are no other reasonable and adequate alternative sources
for the information. The Supreme Court has held that the value of freedom of the
press must be balanced against the societal values favoring disclosure, which
requires a review of the facts in each case to determine whether to allow a reporter
to refuse to disclose a confidential source.

This bill prohibits a person, other than a court, from issuing a subpoena
compelling a news person to testify or produce information about any of the
following:

1. The identity of a confidential news source.

2. Any information that would tend to identify a confidential news source.

3. Any information obtained in confidence by a news person in gathering or
preparing information for potential dissemination to the public.

4. Any other information or identity of a source of information that is obtained
by a news person in gathering or preparing information for potential dissemination
to the public.

The bill gives the court authority, after a hearing, to issue a subpoena to compel
a news person to testify or produce information. The court may issue a subpoena if
the person who requests the subpoena establishes by clear and convincing evidence,
in a criminal investigation, that a crime has occurred, or in a civil action, that the
complaint states a claim upon which relief may be granted, and if all of the following
conditions apply:

1. The information or identity of the source is highly relevant to the criminal
investigation or civil action.

2. The information or identity of the source is critical or necessary to the
maintenance of the party’s claim, defense, or to the proof of an issue material to the
criminal investigation or civil action.

3. The information or identity of the source is not obtainable from any
alternative source.

4. There is an overriding public interest in the disclosure of the information or
identity of the source.

The bill also restricts the issuance of a subpoena to order a person who is not
a news person to testify or produce information related to a business transaction
between that person and a news person if the intent is to obtain information that
cannot be obtained from the news person. There are exceptions to this restriction
under the bill if the information is highly relevant, necessary for the party’s claim
or defense, and not obtainable from other sources.
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The bill allows the court, in a criminal investigation in which a news person is
the subject of the investigation, to order the issuance of a subpoena at the request
of the prosecutor without giving the news person advance notice of the request and
a hearingif the court determines that giving advance notice would pose a substantial
threat to the integrity of the investigation.
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Nelson, Robert P.

From: Gibson-Glass, Mary

Sent: Wednesday, May 20, 2009 3.57 PM
To: Nelson, Robert P.

Subject: FW: shield law bill

Importance: High
Attachments: 09-22251.pdf

From: Buhrandt, Jeff

Sent: Wednesday, May 20, 2009 3:50 PM
To: Gibson-Glass, Mary

Subject: FW: shield law bill
Importance: High

Mary-

Could you help us address the concern voiced below about the analysis of LRB 22257
Just want to make sure that have everything in order as the bill is being circulated.
Please let me know if you have any questions-

Jeff

Jeff Buhrandt
Office of Senalor Pat Kreitlow
(608) 266-7511

From: Peter Fox [mailto:Peter.Fox@wnanews.com]
Sent: Wednesday, May 20, 2009 3:36 PM

To: Bubrandt, Jeff

Cc: Dreps, Robert; blueders@isthmus.com; Murray, Mike
Subject: FW: shield law bill

Importance: High

Jeff,

With Mike Murray on paternity leave, I thought this should go directly to you. In responding
to a query on the draft circulating for co-sponsors, Bob Dreps detected that the LRB analysis is
incomplete. Here is bob's observation:

"The analysis implies that a court can order production of any of the information in
categories 1-4 upon a sufficient showing of need. In fact, the proposal does not
authorize a court to order production of the information in categories 1-3, including the
identity of a confidential source, under any circumstances.”

Can we expect the LRB analysis to be corrected before the proposal is formally introduced? 1
know that Bob would be willing to consult with anyone at LRB on this.

05/20/2009



Peter

Peter D. Fox, Executive Director
Wisconsin Newspaper Association
Peter. Fox@WN .Anews.com

PO Box 259837

Madison, WI 53725-9837
Direct: (608) 283-7621

Main: (608) 283-7620

05/20/2009
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AN ACT to create 885.14 of the statutes; relating to: limiting disclosure of

information gathered by news persons.

Analysis by the Legislative Reference Bureau

Under the Supreme Court’s interpretation of article I, section 3, of the
Wisconsin Constitution, which prohibits any law that restrains the liberty of the
press, a member of a news media has a qualified privilege to refuse to disclose sources
of information received in confidence. The privilege is qualified because the reporter
may be required to reveal the source if proof is presented showing that the source
may have information that is competent, relevant, material, and favorable to the
requester and that there are no other reasonable and adequate alternative sources
for the information. The Supreme Court has held that the value of freedom of the
press must be balanced against the societal values favoring disclosure, which
requires a review of the facts in each case to determine whether to allow a reporter
to refuse to disclose a confidential source.

This bill prohibits a person, other than a court, from issuing a subpoena
compelling a news person to testify or produce information about any of the
following:

1. The identity of a confidential news source.

2. Any information that would tend to identify a confidential news source.

3. Any information obtained in confidence by a news person in gathering or
preparing information for potential dissemination to the public.

4. Any other information or identity of a source of information that is obtained
by a news person in gathering or preparing information for potential dissemination
to the public.
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The bill gives the court authority, after a heérmg, toissuea subpoena to compel
a news person to testify or produceunformatlogg The court may issue 5 subpoena if
the person who requests the subpoena establishes by clear and convincing evidence,
in a criminal investigation, that a crime has occurred, or in a civil action, that the
complaint states a claim upon whlch relief may be amt,eds andﬁell of the follovvlng /
conditions apply: Cormalepn
1. The information or identity of the sou.rﬁ" “highly I‘elevant to the criminal
investigation or civil action. /\

2. The information or identity of. the sourcé is critical or necessary to the
maintenance of the party’s claim, defeﬁse or to the pgoof of an issue material to the
criminal investigation or civil actior.

3. The information or 1dent1ty of the source, 1s not obtainable from any
alternative source. ~ 4

4. Thereis an overraﬁfmg public interest in the disclosure of the information or
identity of the sourc

The bill also restrlcts the issuance of a subpoena to order a person who is not
a news person to testify or produce information related to a business transaction
between that person and a news person if the intent is to obtain information that
cannot be obtained from the news person. There are exceptions to this restriction
under the bill if the information is highly relevant, necessary for the party’s claim
or defense, and not obtainable from other sources.

The bill allows the court, in a criminal investigation in which a news person is
the subject of the investigation, to order the issuance of a subpoena at the request
of the prosecutor without giving the news person advance notice of the request and
a hearingifthe court determines that giving advance notice would pose a substantial
threat to the integrity of the investigation.

2009 - 2010 Legislature
BILL

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 885.14 of the statutes is created to read:

885.14 Disclosure of information and sources by news person. (1)
DEFINITION. In this section, “news person” means any of the following:

(a) Any business or organization that, by means of print, broadcast,
photographic, mechanical, electronic, or other medium, disseminates news or
information to the public, including a newspaper, magazine, or other periodical; book
publisher; news agency; wire service; radio or television station or network; cable or

satellite network, service, or carrier; or audio or audiovisual production company;
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BILL SECTION 1

and a parent, subsidiary, division, or affiliate of any of these businesses or
organizations.

(b) Any person who is or has been engaged in gathering, receiving, preparing,
or dissemihating news or information to the public for an entity described in par. (a),
including any person supervising or assisting the person in gathering, receiving,
preparing, or disseminating such news or information.

(2) SUBPOENAS ISSUED TO NEWS PERSON. (a) Prohibition. Except as provided in
par. (b), no person having the power to issue a subpoena may issue a subpoena
compelling a news person to testify about or produce or disclose any of the following:

1. The identity of a confidential source of any news or information.

2. Any information that would tend to identify the confidential source of any
news or information.

3. Any news or information obtained or prepared in confidence by a news
person in gathering, receiving, or preparing news or information for potential
dissemination to the public.

4. Any news, information, or identity of any source of any news or information
that is not described in subd. 1., 2., or 3. and that is obtained or prepared by a news
person in the news person’s capacity in gathering, receiving, or preparing news or
information for potential dissemination to the public.

(b) Procedure before courts. Subject to par. (c), a circuit court may issue a
subpoena to compel a news person to testify about or disclose or produce any news,
information, or identity of any source as specified in par. (a) 4. if the court finds, after
notice to and an opportunity to be heard by the news person that the person
requesting the subpoena established, based on information obtain from a person

other than the news person, one of the following by clear and convincing evidence:
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1. In a criminal prosecution or investigation that there are reasonable grounds
to believe that a crime has occurred.

2. In acivil action or proceeding that the complaint states a claim upon which
relief may be granted.

(c) Acircuit court may issue a subpoena under par. (b) only if all of the following
conditions are met:

1. The news, information, or identity of the source is highly relevant to the
investigation, prosecution, action, or proceeding.

2. The news, information, or identity of the source is critical or necessary to the
maintenance of a party’s claim, defense, or to the proof of an issue material to the
investigation, prosecution, action, or proceeding.

3. The news, information, or identity of the source is not obtainable from any
altérnative source for the investigation, prosecution, action, or proceeding.

4. There is an overriding public interest in the disclosure of the news,
information, or identity of the source.

(3) SUBPOENAS ISSUED TO PERSONS OTHER THAN NEWS PERSONS. (a) Prohibition.

Except as provided in par. (b), no person having the power to issue a subpoena may
issue a subpoena to compel a party other than a news person to testify about or
produce or disclose, information, records, or communications relating to a business
transaction between that person and the news person if the purpose of the subpoena
is to discover any of the items listed in sub. (2) (a) 1. to 4.

(b) Procedure before courts. A circuit court may issue a subpoena requested by
a district attorney or attorney general in a criminal investigation or prosecution or

a civil action or proceeding to compel a person other than a news person to testify
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about or produce or disclose information, records, or communications as specified in
par. (a), only if all of the following apply:

1. The court gives reasonable and timely notice to the person and the news
person and holds a hearing on the issue, except as provided in par. (c).

2. The court finds that all of the following conditions are met:

a. The information, records, or communications are highly relevant to the
investigation, prosecution, action, or proceeding.

b. The information, records, or communications are necessary to the
maintenance of a party’s claim, defense, or proof of an issue material to the
investigation, prosecution, action, or proceeding.

c. The information, records, or communications are not obtainable from any
alternative source available to the investigation, prosecution, action, or proceeding.

(¢c) Procedure; news person as subject. In a criminal investigation in which the
news person is the subject of the investigation, if the district attorney or attorney
general requesting a subpoena under par. (b) believes that advance notice to the news
person would pose a clear and substantial threat to the integrity of the investigation,
the district attorney or attorney general shall certify that threat to the circuit court
when requesting the subpoena. The circuit court may order that the subpoena be
issued without giving the news person advance notice of the request or an
opportunity to be heard if the court determines that the threat exists. The district
attorney or attorney general shall notify the news person of the existence of the
subpoena as soon as possible after the district attorney or attorney general
determines that notification to the news person no longer poses such a threat.

(4) D1sTRIBUTION. A disclosure to another person or dissemination to the public

of news, information, or the identity of a source as described in sub. (2) (a) 1. to 4. by
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BILL SECTION 1
a news person does not constitute a waiver of the protection from compelled
disclosure under sub. (2) or (3).

(5) INADMISSIBILITY. Any news, information, records, communications, or the
identity of a source of any news or information obtained in violation of this section
are inadmissible for any purpose in any judicial, legislative, or administrative action,
proceeding, or hearing.

(END)
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